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INTEREST OF THE AMICI CURIAE

This Brief of Amici Curiae is respectfully suomitted by
severa irternatiorel humen rights organizations in support of
Hyung Joon Kim (“ Respondent”), who arguesthat he may rot be
detained without charge and withno opportunity to challenge the
reasonableness of his detertion! Amici recogrize that all
individuals, includingaliens are ertitled to the protection of ther
fundarrental rights.  Such rights include the prohibition against
arbitrary detertion and the concomitart right of judicial review to
chalenge the lawfulness and justress of detertion.

SUMMARY OF ARGUMENT

International law places gtrict limitson the power of statesto
detainirdividuals. Detertion cannot be arbitrary and must serve
a lggiimate purpose. Thus, detention without charge, with no
right to bail, and wherethe detainee poses no flight risk or danger
to the public violates internationd law.

Under 8 U.S.C. § 1226(c), Respondent is not provided with
any opportunity to challenge the reasonableness of hisdetention.?
He is provided no opportunity to meke bail. Moreover, the

1 Amici state tha no party or its counsel has authored this Brief in
whole or in partnor has any person or entity otherthan Amici and their
counsel made any monetary contribution to its preparation. Both parties
have consented to the filing of this Brief. Letters of consent have been
lodged with the Clerk of the Court.

2 Amici acknowledge that the United States may deport certain aliens
or detain them temporarily when they pose aflight risk ordanger to the
public. Inthiscase however,Amiciarguethat the United States may not
detain an alien without charge, with no right to bail, and where the
detainee poses no flight risk or danger to the public.
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Governmant canrot support his detention based on legtinete
immigration purposes. He is not serving a criminal sentence nor
hes he beencharged witha crime.  There is no reasonto believe
tha the Respordent poses arisk of flight or danger to the public.
Accordingdy, Respondent’ s detention falls withntheinternational
prohibition against arbitrary detertion.

International law is an integrd part of United States law.
Moreover, it isawel-knowncanonof statutory construction thet
federal law must not be interpreted to violae international law if
any other corstruction is fairly possble. Inthe presert case, 8
U.SC. 8§ 1226(c) can readily be intapreted in a manner
consistert withirternatiordl law. In addition, the United States
hes aways accorded “a decent respect to the opinions of
menkind.” As this Court examines the permissibility of the
mardatory detention scheme set forth in 8 U.S.C. § 1226(c), it
shoud also inform its arelysis by reference to irternational and
foreignlaw.

ARGUMENT

I.
ARBITRARY DETENTION VIOLATES
INTERNATIONAL LAW

Few concepts are more furdamental to the principle of
ordered liberty than the right to be free from detention in the
absence of incarceration perding trial or other disposition of a
crimind charge. Thisfundamental prinapleof humanrights canbe
traced to the seminal docurment on persordl liberty and civil
governance — the Magna Carta. The M agna Carta was drafted
in 1215 to check the abuse of power manifested by the Engish
morerchy. Inparticdar, Chapter 39 proclaimed thet “[n]o free
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men shdl be taken, imprisoned, disseised, outlawed, barished, or
in ary way degroyed, norwill We proceed against or prosecute
him, except by the lawful judgrrent of his peers ard by the law of
theland.” See generally RH. Helmholz “MagnaCarta and the
lus Commnure,” 66 University of Chicago Law Review 297
(1999).

Snce its affirmation in the Magra Carta, the prohibition
againg arbitrary detertion has become a recognized componert
of the due process of law. It is an inegrd pat of the
constitutional protectionsrecognized inthe Due Process Clause
of the Fifth Amendment. It has been affirmed in national
conditutionsthroughout theworld. Equally significant, it hasalso
beenrecognized by virtudly every mutilaerd and regonal human
rights instrunent.

A. The International Covenant on Civil and
Political Rights Prohibits Arbitrary
De tention

The International Covenart on Civi ad Politicd Rights
(“ICCPR"), which was ratified by the United States in 1992,
formally codifies theprohibitionagainst arbitrary detention and the
concomitant requirement of judicia review.* Interndional

8 As noted by Blackstone in his Commentaries on the Laws of

England, Chapter 39 alone merited thetitle of the Great Charter. William
Blackstone, IV Commentaries on the LawsofEngland 424 (photo reprint.
1978) (1783).

4 Asof October 1, 2002, there are 148 States Partiestothe ICCPR. In
December 1998, President Clinton forcefully reasserted the U.S.
commitment to the ICCPR by issuing Executive Order, No. 13107, 63 FR
68991 (Dec. 10, 1998). A ccordingto Section 1(a) of the Executive Order,
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Coverant on Civil and Political Rights, Dec. 16, 1966, 999
U.N.T.S. 171. For example, Article 9(1) provides that
“[e]veryone hastheright to liberty and security of the person No
one shdl be subjected to arbitrary arrest or detertion No one
shal be deprived of his liberty except on such grounds and in
accordance with such procedure as are edablished by law."
Accordingto the travaux préparatoires, the term“ arbitrary”
meant far more than “illegdl.” Cases of deprivation of liberty
provided for by law must not be disproportiorete, unjust, or
unpredictable. Thus, “[i]t isnot enoughfor deprivation of liberty
to be provided for by law. The lawitself must not be arbitrary,
andtheenforcement of the law in agvencase must not take place
arbitrarly.” Manfred Nowak, U.N. Covenant on Civil and
Political Rights: CCPR Commentary 172 (1993). To protect
againg such arbitrary deprivationsof liberty, Article 9(4) provides
tha “[a]nyore who is deprived of his liberty by arrest or detertion
shall be entitled to take proceedings beforea court, inorder thet
that court may decide without delay on the lawfulness of his
detertion ard order his release if the detention is not lawful.”

The Human Rghs Conmittee, edablished to monitor
compliancewith the ICCPR, hesstatedthet Article 9 is applicable
to al deprivations of liberty. See Human Rights Committee,
Gerera Comment No. 8, in Report of the Human Rights
Committee, Human RightsComnittee, U.N. GAOR, 37th sess,,
Supp. No. 40, Annex V, a 95 (1982). Indeed, the righ to
intiate judicid proceedings to chalenge the lawfulness of
detention is so inportant that it must be respected even during a

“[i]t shall be the policy and practice of the United States, being committed
to the protection and pronotion of human rights and fundamental
freedoms, fully to respect and implement its obligations under the
intemational human rights agreements to which itisaparty, including the
[ICCPR] ..
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date of emergency. See Human Rghts Committee, Generd
CommentNo. 29 (2001), U.N. Doc. CCPR/C/21/Rev.1/Add.11
(2002).

In severa cases, the Human Rights Conmittee hes fourd a
violation of the prohibition agginst arbitrary detertionwhen diens
have been detained without charge and with no opportunity to
challenge the legitimecy of their detention In 4. v. Australia,
Communication No. 560/1993, U.N. Doc.
CCPR/C/59/D/560/1993(1997), for example, theHuman Rights
Committee conddered whether Austraia’s blanket policy of
detaining aliens pending the determination of ther refugee status
wasirconsstent withthe ICCPR. The Committee indicated that
a blanket detertion policy canbe consdered arbitrary “if it is not
necessary in dl the circumstances of the case, for example to
prevert flight or interference with evidence .. ..” Id. at para. 9.2.
The fact of illegal entry done does not provide sufficent
justification for the exigence of such a pdicy. In short,
individualized review isnecessary to determine the justification for
detertion. Moreover, detention “should not contirue beyond the
period for whichthe State can provide appropriate jwstification.”
Id. a para. 9.4. In addition, judicial review of such detention is
mardated by the ICCPR. In this respect, judicia review of the
lavfulness of detertion is not limited to a mere determination of
compliance with the provisions of domegtic immigration law;
judicial review nmust also consider whether the detertionisunjust.
Moreover, the court must have the power to order release.
Because Astralia’ s immigration policy provided no opportunity
for a determiretion of the lawfuress of the detention the
Committee fourd a violation of Article 9(4). See also Hammel
v. Madagascar, Comnuncation No. 155/1983, U.N. Doc.
Supp. No. 40 (A/42/40) at 130 (1987).
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The Human Rights Committee hes also recognized that bail
shoud gererally be granted in cases of pre-trial detertion. In this
respect, Article 9(3) of the|CCPR providesthat “[i]t shdl not be
the generd rule that persons awaitirg trial shall be detained in
cugody, but release may be subject to guarantees to appear for
trial . ..." In Michael and Brian Hill v. Spain, Comruncation
No. 526/1993, U.N.Doc. CCPR/C/59/D/526/1993 (1997), the
Human Rights Committee corsidered the claim of two British
dtizenswhoraised an Article 9(3) viol aion when Spanish officials
refused to grant them release on bail prior to trid. As a
prdiminay meatter, the Committee reaffrmed “its prior
jurisprudercethat pre-trial detertion should be the exception and
tha baill shodd be grarted, except in stuations where the
likdihood exists that the accused woud abscond or destroy
evidence, influence witnesses or flee from the jurisdiction of the
State party.” Id. at para12.3. Morever, the mere fact that the
accused is aforeigrer does not of itsdf imply that he may be hdd
in detention perdingtrial. /d. Inthiscase, Spain hed argued that
there was a wel-founded concern thet the British dtizers woud
leave Spanish territory if released on ball. However, Spain hed
provided no information jusifying this concem and why it could
not be addressed by setting an appropriate sumof bal and other
conditions of release. “The mere conjecture of aState party that
aforeigner might leave its j urisdiction if released on bail does not
judify an exception to therue laid downin Article 9, paragraph
3 of the Cowvenart.” Id. Accordingly, the Committee fourd a
violation of Article 9(3). See also Van Alphen v. The
Netherlands, Communicaion No. 305/1988, U.N. Doc.
CCPR/C/39/D/305/1988 (1990).

Insum the ICCPR, atreaty signed and ratified by the United
States places gtrict limits on the power of statesto detain aliers.
Firg, judicia review must exist to alow chalenges to the
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legitimacy of any detertion scheme. Second, detention must serve
alegtimete purpose  Thus, detention without cherge, with no
right to bail, and wherethe detaineeposes no flight risk or public
danger violaes the ICCPR. Sigifficantly, the Unted States
ratified the ICCPR without adopting any reservatiors,
understandings, or declarations limtrg the scope of these
obligations.

B. Customary International Law Prohibits
Arbitrary Detention

The prohibitionagainst arbitrary detertion is well-recognized
incustomary internationallaw.> Therelevart sourcesof custorrary

5 Each branch of the United States Government has recognized the
prohibition against arbitrary detention. See, e.g., Executive Branch: U.S.
Department of State, I| Country Reportson Human Rights Practices for
1998, at 1984 (199) (recognizing arbitrary detention as a human rights
abuse); Legislative Branch: 22 U.S.C. § 2151n(a) (No assistance may be
given to “the govemment of any country which engages in a consistent
pattern of gross violations of internationally recognized human rights,
including . .. prolonged detention without charges.”); 7 U.S.C. § 1733, 22
U.S.C. § 262, 22U.SC. § 2304; Judicial Branch: Wiwa v. Royal Dutch
Petroleum Co.,2002WL 319837, * 6 (2002) (arbitrary detention constitutes
a “fully recognized violation [] of international law because [it is]
inconsistent with the ‘inherent dignity and [] the equal and inalienable
rights of dl members of the human family.’”), Martinez v. City of Los
Angeles, 141 F.3d 1373, 1384 (9th Cir. 1992) (“there is a clear international
prohibition against arbitrary arest and detention”); Xuncax v. Gramajo,
886 F.Supp.162, 184 (D. Mass. 195); Paul v. Avril, 901 F. Supp. 330, 335
(S.D. Fla. 1994); Committee of U.S. Citizens Living in Nicaragua v.
Reagan, 859F.2d 929 940(DC.Cir. 1988); Fortiv. Suarez-Mason, 672F.
Sup p. 1531, 1541-42 (N.D. Ca. 1987).

TheRestatement (Third) ofthe Foreign Relations Law of the United
States 8 702 (1987) also recognizes the prohibition against arbitrary
detention. (“A state violates international law if, as a matter of state
policy, it practices, encourages, or condones . . . prolonged, arbitrary
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international law include treaties, General Assembly resolutions,
statenents of relevart U.N. agerties, decisions of international
and regonal triburels, and other forms of state practice. See
generally Jordan Paust, Joan Fitzpatrick, and JonVan Dyke,
International Law and Litigation in the U.S. 82-99 (2000).
Cf. The Paquete Habana 175 U.S. 677 (1900).

The Universal Declaration of Human Rights is the most well-
recogrizedand respected daboration of international humanrights
norms of the twentieth century. Universal Declaration of Human
Rights, G.A. Res. 217A (II1), U.N. Doc. A/810 at 71 (1948).
The Universd Declaration of Humen Rights is recognizd to
embody the rues of customary international law in the realm of
humanrights.® See generally LousHerkin etal., Human Rights

detention....” Inturn,“[d] etentionis arbitrary if it isnot pursuant to law;
it may be arbitrary also if“it isincompatibl e with the principles of justice
orwith thedignity of thehuman person." [citation omitted].” Id. at §702
cmt. (h). Indeed, the Restatement (Third) § 702 cmt. (n) recognizs that
the prohibition against arbitrary detention has attained the status of jus
cogens, anonderogable norm that is binding on all states.

The United States has denounced arbitrary detention before the
International Court of Justice. In the Iranian Hostages case, the United
States Government argued to the International Court of Justice that
arbitrary detention of U.S. nationals by Iranian militants constituted a
gross violation of internationa law. Significantly, the International Court
of Justiceagreed. “[T]o deprive human beings of their freedom and to
subject them to physicd constrant in conditions of hardship is in itself
manifestly incompatible with the principles of the Charter of the United
Naions, as well as with the fundamental principles enunciated in the
Universal Declaration of HumanRights." Case Concerning United States
Diplomatic and Consular Staff'in Tehran, (United States v. Iran) 1980
1.CJ. 3, 42.
®  As noted by President Reagan in 1983, “the Universa Declaration
remains an intemational standard against which the human rights
practices of al governments can be measured.” Proclamation of Bill of



9

286 (1999). Article 9 of the Universal Declaration of Human
Rights provides thet “[n]o one shal be subjected to arbitrary
ared, detention or exie”  Accordirg to the travaux
préparatoires, the term “arbitrary” was meant to protect
individuals against bothilegal and unjust laws.” See generally
Parvez Hassan, “The Word * Arbitrary AsUsed intheUnversal
Declaration of HumanRights: ‘ llegal’ Or *Unjust?,’” 10 Harvard
International Law Journal 225 (1969). Therefore, even an
arrest or detention implemented pursuart to an exising but unjust
law coud be categorized as “ abitrary.”®

Severa U.N. organizations have affirmed the prohibition
againg arbitrary detertion.” For exanple the United Nations

Rights Day, Human Rights Day and Week, Dec. 9, 1983, US. Dep’t of
State, Selected Documents No. 22 (December 1983).

”  Asnoted by theddegate fromtheUnited Kingd om, thearticlewould
lose grealy if the word “arbitrary” was deleted. There might be cetan
countries where arbitrary arrest was permitted. The object of the article
was to show that the United Naions disapproved of such practices.
National legisl ation should be broughtinto line with the standards ofthe
United Nations. Rights should not derive fromlaw, but law from rights.”
3 GAOR, Pt. I, Third Comm. 247, 248 (1948).

8 In 1964, the United Nations prepared a study on the right to be free
from arbitrary arrest, detention, and exile. Thestudy affirmedthattheterm
“arbitray” was not synonymous with “illegal” and that “the former
signifies more than the latter.” United Nations, Study ofthe Right of
Everyone to be Free ffom Arbitrary Arrest, Detention and Exile 7 (1964).
Accordingly, “[a] n arrest or detention is arbitrary if it is (a) on groundsor
in accordancewith procedures otherthan thoseestablished by law, or (b)
under the provisions of a law the purpose of which isincompatible with
respect for the right to liberty and security of the person.” Id.

®  Seealso Body of Principles for the Protection of All Persons Under
Any Form of Detention or Imprisonment, GA. Res. 43173 (Dec. 9, 1988)
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established the WorkingGroup on Arbitrary Detentionin1991 to
investigate cases of detertion imposed arbitrarily or otherwise
inconsigently with relevart irternational standards. See U.N.
Commission on Humen Rights Res. 1991/42 (1991). The
Working Group hasestablished the followingthree categories for
congdering cases of arbitrary detertion:

(A) Whenit is clearly impossible to invoke any legal
basis justifying the deprivation of liberty (as when a
personis kept in detention after the completion of his
sentence or despite an amnegy law applicable to him)
(Category 1);

(B) When the deprivation of liberty resuts from the
exercise of the rights or freedomns guaranteed by articles
7, 13, 14, 18, 19, 20 and 21 of the Unversl
Declaration of Human Rights ard, irsofa as States
partiesare concerned, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Irternationd Covenant on Civil ad
Political Rights (Category I1)

(C) When the total or partial nonobservarce of the
international norms relating to the right to a fair trid,
spelled out in the Universal Declaration of Human Rights
and in the relevart international instruments accepted by
the States corcerned, isof sich gavity as to give the

(“Principle 2 Arrest, detention or imprisonment shall only be carried out
strictly in accordance with the provisions of the law and by competent
officials or persons authorized fortha purpose” Principle 11: A person
shallnotbekept in detention without being given an effective opportunity
to be heard promptly by ajudicial orother authority. A detained person
shall have theright to defend himsdf or be assisted by counsel as
prescribed by law.”).
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deprivation of liberty an arbitrary character. (Category
).

See Report of the Working Group on Arbitrary Detertion, U.N.
Doc. E/CN.4/1998/44 (1997).

The United Nations Specid Rapporteur on Torture and
Other Cruel, Infurman or Degradirg Treatment or Punishirent has
recognized the essentia nature of judicial review and its status
urder international law. See Reportof the Spedal Rapporteur of
the CommissiononHumean Rightson the Question of Tortue and
other Cruel, Irhuman or Degrading Trestment or Punishment,
U.N. Doc. A/57/173 (2002). The Special Rapporteur hasmade
such findings in the context of immgation proceedings.
According to the Special Rapporteur, “[j]udicial control of
interference by the executive power with the individual’ s right to
liberty is an essertial feature of the rue of law.” 7d. at para. 15.
Canvassing various sources o international law, including U.N.
ingtruments and the work of regional bodies the Speci
Rapporteur concluded that judicial review applies to all fonms of
deprivation of liberty, ircluding administrative detention ard
immigration cortrol measures. Id. at para 17.

Inaddition to U.N. practice, eachof the regional hurman rights
systens recogn z the prohibition aggirst arbitrary detertion ard
its concomitart requirement of judicial review. See American
Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S.
123 (Art. 7(3): “No one shal be subject to arbitrary arrest or
inprisonment.”  Article 7(5): “Any person detained shall be
brought promptly before a judge or other officer authorized by
law to exercise judicial power and shal be entitled to trid within
a reasonable time or to be released with prgudice to the
continuation of the proceedings. His release may be subject to
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guarantees to assure his appearance for tria.” Article 7(6):
“Anyone who is deprived of hs liberty shall be entitled to
recourse to acompetent court, in order that the court may dedde
without delay on the lawfulness of his arreg or detention and
order his release if the arrest or detention is unlawfu.”);*°
European Convention for the Protection of Human Rights and
Furdamental Freedons, Nov. 4, 1950, 213 U.N.T.S. 221 (Art.
5(1): “Bveryore has the right to liberty and security of the
person” Article 5(4):“ Everyore who is deprived of his liberty by
arrest or detertion shall be entitled to take proceedings by which
the lawfulness of his detertion shell be decided speedily by acourt
and his release ordered if thedetentionisnot lawfu.”);** African
Charter on Humen and Peoples Rights, June 27, 1981, OAU
Doc. CAB/LEG/67/3/Rev. 5 (Art 6: “ Bvery individual shall have
the right to liberty and to the security of his person. No one may
be deprived of his freedom except for reasors and conditions
previowsly laid down by law. In particular, no one may be
arbitrarilyarrested or detained.” Art. 7(1):“ Everyindividual shall

10 As of October 1, 2002, there are 25 States Parties to the A merican
Convention on Human Rights. The United States has signed the
A merican Convention.

In addition, the A merican Declaration of the Rights and Duties of
Man, which expresses the obligations of theUnited States as a member of
the Organization of American States, dso recognizes the prohibition
against arbitrary detention. American Declaration of the Rights and
Dutiesof Man, May 2, 1948, OAS Doc. OEA /Ser.L/V/11.65,Doc.6 (Article
XXV:*“No person may be deprivedof his liberty except in the cases and
according to the procedures established by pre-existing law. . . . Every
individual who has been deprived of his liberty has theright to have the
legality of his detention ascertained without delay by acourt,and theright
to be tried without unduedelay, or otherwise, to be released.”).

11 A's of October 1, 2002, there are 44 States Parties to the European
Convention for the Protection of Human Rights and Fundamental
Freedoms.
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have the right to have his cause heard. This comprises: (@) the
right to an gppeal to conpetert national organs against acts of
violating his fundamentd rights as recognized and guaranteed by
convertiors, laws, reguations and custonsinforce; . . . .").*

The European Court of Human Rights, whichis authorized to
review compliance with the European Convention on Human
Rights, has found that detaining aiens without charge under a
mandatory detention schermeandwithno opportunity to challenge
the legtimecy of detention violates the prohibition against
arbitrary detertion. In Al-Nashif v. Bulgaria, Application No.
50963/99 (June 20, 2002), the European Court conddered
whether Bulgaria's mandatory detertion of aliens in cases of
netional security condituted arbitrary detertion under Article 5(4)
of the EuropeanConvention. Under Bulgaria simmigation law,
judicial review was wnavalkble to such detanees. As a
priminay matter, the Court noted thet “everyore who is
deprived of hisliberty is entitled to a review of the lawfulness of
his detention by a court, regardless of thelengh of confinement.”
Id. a para 92. Judicid review is necessary for “both the
protection of the physical liberty of individuals as well as their
persordl liberty.” Id. Thus, individuals “ shoud have accessto a
court and the opportunity to be heard either inpersonor through
some form of represertation.” Id. Significantly, the Court
indicated that national authorities cannot smply dismiss the right
of judicid review. The Court thus fourd that the Bugarian
mandatory detention scheme was inconsstent with the
prohibitions against arbitrary detertion set forth in European
Convention.

2. As of October 1, 2002, there are 52 States Parties to the African
Charter on Human and Peoples’ Rights.
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The European Court has also recognized that bail should
gererally be granted in cases of pre-trial detention. In these
cases, the Court has applied Article 5(3) of the European
Convention, which provides that “[ €] veryonearrested ordetained
... shal be brought promptly before a judge or other officer
authorised by law to exercise judicial power and stall be entitled
to trid within a reasonable time or to release pending tridl.
Release may be conditioned by guarantees to appear for trial.”
In Caballero v. United Kingdom, Application No. 32819/96
(Feb. 8, 2000), the applicant was detained without bail pending
trial pursuant to the Criminal Justice and Public Order Act, which
provided for automatic denial of bal. In its own subnissionsto
the Court, the United K ingdom acknowledged that the automatic
denial of bail congtituted a violation of Article 5(3). The Court
agreed, finding a violation of the European Convention. 7d. at
para21.

The Inter-American Commission on HumanRights, whichiis
authorized to montor compliancewiththe American Convertion
on Humen Righs, has recognized the impermissibility of
mandatory detertion schemes and that bail shoud gererally be
grarted in cases of pre-trialdetertion. In Gimenez v. Argentina,
Case 11245, Report No. 12/96, Inter-Am.C.H.R,,
OEA/Ser.LNM/11.91 Doc. 7 at 33 (1996), the Inter-American
Commission considered whether the applicants pre-tria
detertion without bail condituted avidaion of Artide7(5) of the
American Corvertion. While gates may impose restrictions on
pre-trial release, the Commisson indicated that preventive
detertionisanexceptioral measureand shoud only be applied “in
cases where there exist a reassonable suspicion tha the accused
will either evade justice or impede the preliminary invegigation by
intimidating witnesses or otherwise destroyingevidence” Id. a
para. 84. The Commission indicated thet determinations for pre-
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trial release must congder the following fectors: (1) darger of
flight, seriousness of the crime, and the potentia severity of the
sentence; (2) risk of repetition of offenses, ad (3) persordl
circurrstances. Reviewing each fector, the Commission
concluded that Argertina hed faled to establish that pre-trial
detertion was necessary. Accordingy, the Conmission fourd a
violation of Article 7(5) of the American Corvertion.

In the presert case, the Respondent is provided with no
opportunity to chalenge the reasorebleness of hisdetention. The
denial of bal is automatic. In addition, Respondent s detertion
serves no legitimaete purpose. He is not serving a crimina
sentence nor hes he been charged with acrime for which he is
beingdetained. Moreover, thereis o reason to believe that the
Respordent poses a risk of fight or danger to the public.
Accordingly, Respondent’ s detention falls withinthe prohibition
againg arbitrary detertion. It is* inconpatiblewith the principles
of justice or with the dignity of thehuman person” Restatement
(Third) of the Foreign Relations Law of the United States 8
702 cmt (h) (1987) (“Restatement (Third)").

II.
FEDERAL IAWMUST BE INTERPRETED IN A
MANNER CONSISTENT WITH INTERNATIONAL
LAW WHEN POSSIBLE

It is a well-known doctrine of statutory construction that
federal law must not be interpreted in suich a manrer as to violate
international law if any other corstruction is farly possble
According to the authoritative Restatement (Third) 8 114,
“[w]herefarly posdble, a United States statute isto be construed
so as not to conflict with internationa law or withan international
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agreement of the United States.**  Applying this rue to cases
where there is a conflict between international law and domestic
practice, theRestatement (Third) 8 115(1)(a) indicatesthat “[a]n
Act of Congress supersedes anearlier rue of international law or
a provision of an international agresment as law of the Unted
States if the purpose of the act to supersede the earlier rue or
provision is clear and if the ad and the earlier rde or provision
canrot be fairly reconciled.” Recognizingtheimportart status of
international lawin the Unted States, federa courts hawe
demanded an expression of clear intent before they will conclude
tha Congressinterded to supercedeinternatiord law inany of its
statues.* See also LousHerkin, Foreign Affairs and the U.S.
Constitution 486 (2d ed. 1996). Thsprocess does not require
courts to use international law as a means of overriding domestic
law; rather, courts are uged to harnonize domestic and
international law whenever possible.

InMurrayv. Schooner Charming Betsy, 6 U.S. (2 Cranch
64 (1804), the Supreme Court consdered whether an Act of
Congress adopted to suspend trade betweenthe United States
and France authorized the seizure of neutral vessds, an action thet
would violate customary irternationd lav. Writing for the
Suprene Court, Chief Justice Marshell enunciated a doctrine of
statutory construction thet affirmed theimportanceof international
law inthe United States.

13 Thephrase“where faily possible” derivesfrom one of the principles

of interpretation designed to avoid serious doubts as to the
constitutionality of afederal statute that was set forth by JusticeBrandeis
in Ashwander v. TVA, 297 U.S. 288, 346-348 (1936). Restatement (Third),
§114rpt.n. 2.

14 This doctrine is not unique to American jurisprudence. See lan
Brownlie, Principles of Public International Law 48-50 (4th ed. 1990).
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It has also been observedtha an adt of Congress ought
never to be construed to violate the law of netions if any
other possible congtruction remains, and consequently
can never be corstrued to violate neutra rights, or to
affect neutral commerce, further than iswarranted by the
law of nationsas undersood in this courtry.

These principles are believed to be correct, and they
ought to be keptinviewin construing theact now under
consderation.®

Id. at 118. In ligh of these principles, Chief Justice Marstall
concluded that the Act of Congress did not apply to reutral
vessels.

Snce its elaboration in Murray v. Schooner Charming
Betsy, this doctrine of statutory construction hes been extended
to tregties. In Chew Heong v. United States, 112 U.S. 536
(1884), the Supreme Court conddered whether immigration
restrictions adopted by Congress pursuart to the Chinese
Restriction Act were inconsstent with a treaty entered ino
between the United States and China. Writing for the Court,
Justice Harlan ackrowledged the importance of treaties and
recogrized the profourd implications that arise when a courtry
violates aninternational obligation.

®  The Supreme Court's decision in Talbot v. Seeman, 5 U.S. 1 (1801)
representsthefirst eaboration of this principle of statutory construction.
In Talbot, Chief Justice Marshall indicated that “the laws of the United
States ought not, if it be avoidable, so to be construed as to infract the
common principles and usages of nations, or the general doctrines of
national law.” Id. at 43.
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Asde from the duty imposed by the Congituion to
respect treaty stipulations whenthey becorre the subject
of judicia proceedings, the court camot be unmindful of
the fact, that the horor of the government and people of
the United States is involved in every inqury whether
rights secured by such stipulations shall be recognzed
and protected. And it would be wanting in proper
respect for the intdligence and patriotism of a co-
ordinate department of the government wereit to doulbt,
for a moment, that these considerations were presert in
the minds of its mermbers when the legidation in quegtion
was eracted.

Id. at 539. Reviewingthetreatylanguage and subsequert federal
legidlation, Justice Harlanrefused to override thetreaty language
absent explicit congressional authorization.

Throughout its case law, the Supreme Court has enphasized
tha it wil not interpret statutory provisions to conflict with
international law, particularly in the absenceof clear congressional
irtent, if any other corstruction is fairly possible. InTrans World
Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243 (1983), for
exanple the Supreme Court considered whether Congress hed
sought to override the provisions of the Warsaw Convention by
adoptingthe Par VValue Modification Acts Writingfor the Court
in an8-1 ruling Justice O’ Connor indicated that “[t]Fereis, firdt,
a firm and obviously sound caron of condruction against finding
inplicit repeal of atreaty inambiguouscongressond adtion.” Id.
at 252. Justice O’ Conror foud it significant that Congress had
not specificaly referenced the Warsaw Convention in its
deliberations concernirg the Par Vaue Modification Acts.
“Legidative slence is not sufficient to abroggte a treaty. [citation
omitted] Neither the legidative hstories of the Par Value
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Modification Acts, the history of the repeding Act, nor the
repealingAct itself, make any reference to the Convention.™® |d.
Accordindy, Judice O'Conror concluded that the treaty
provisions remaired enforceable in Urited States courts.

In Weinberger v. Rossi, 456 U.S. 25 (1982), the Supreme
Court corsidered whether provisions of the 1947 Military Bases
Agreement and the 1968 Base Labor Agreement between the
United States and the Philippines were superceded by a 1971
federal datute on employment discrimretion  Writing for a
unanimous Court, then-Justice Rehnquid reaffirmed the maxim of
statutory congruction edablished in Murray v. Schooner
Charming Betsy. Id. a 32. Accordingly, “some affirmetive
expression of congressiona intent to abrogate the United States
international obligations isrequired . . . .” Id. Reviewingthe
legidative history of the federal datute, then-Justice Retnquig
found no support whatsoever for the conclusion thet Congress
intended in some way to limt the scope of the agreements. /d.

16 While Justice Sevens dissented fromtheCourt's ruling, hedidnot

disagree with Justice O’Connor’s analysis of Murray v. Schooner
Charming Betsy. Indeed, Justice Sevens reiterated the importance of
ensuring thet treatyinterpretation in domestic courts does not violatethe
terms of the treaty. “Constructions of treaties yielding parochial
variations in their implementation are anathema to the raison d’etre of
treaties, and hence to therules of construction applicabletothem.” Trans
World Airlines, Inc. v. Franklin Mint Corp., 466 US. at 263 (Stevens, J.
dissenting). See also Geoffoy v.Riggs, 133 U.S. 258, 271 (1890) (“Itis a
general principle of construction with respect to treaties that they shallbe
liberdly construed, so as to carry out theapparent intention of the parties
to secureequadlity and reciprocity betweenthem. Asthey are contracts
betweenindependent nations, in theirconstruction wordsareto be taken
in their ordinary meaning, as understood inthepublic law of nations, and
not inany artificial or special senseimpressed upon them by local law,
unlesssuch restrictedsense isclearlyintended.” ); Tuck er v. A lexand roff,
183 U.S. 424, 437 (1902).
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at 33. Accordingly, then-Justice Rehnquist concluded that the
international agreements were not superseded by the subsequent
federal legislation.

In the most recert elaboration of the Charming Betsy
doctrine issued by the Sypreme Court, Judice Scalia, in a
dissenting opinion joined by Justices O’ Connor, Kennedy, ard
Thomas, reaffrmed the vaidity of this canon of stautory
condruction. See Hartford Fire Insurance Co., v. California,
509 U.S. 764, 814 (1993) (Scdlia, J., dissertirg). Indeterminirg
the extraterntorial reach of the Sherman Act, Justice Scalia
acknowledged the relevance of internationa law in statutory
condruction. “It isrelevart to determinng the substantive reach
of a stalute because ‘the law of nations’ or customary
internetional law, includes limitations on a natior s exercise of its
jurisdiction to prescribe. [citation omitted] Though it clearly hes
congtitutional authority to do so, Congress is gererally presunmed
nat to have exceeded those customary international-law limits on
jurisdiction to prescribe.” Id. at 815. Significantly, Justice Scalia
indicated tha “even where the presumption against
extraterritoridity does not apply, sttues should not be
interpretedtoregulate foreignpersonsor conduct if thatregulation
woud conflict with principles of international law.” Id.

While this doctrine of statutory condructionis steeped in the
principle of comity, it isalsoinfluenced by foreignpolicy concerns.
In McCulloch v. Sociedad Nacional de Marineros de
Honduras, 372 U.S. 10, 20-21 (1963), the Supreme Court
applied this doctrineto avoid neggtive foreignpolicy implicatiors.
Specifically, the Court refused to corstrue the National Labor
Relations Act in a manrer contrary to State Departrment
regulationsbecause sucha construction would haveforeignpolicy
implications. The Court aso relied on thefaa thet the proposed
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congructionwould have been contrary to a“ well-established rule
of internetional law.” Id. at 21. See also Benz v. Compania
Naviera Hidalgo, 353 U.S. 138, 147 (1957).

This doctrine of statutory corstruction is not an historical
anorrely or isolated extrapolation — it is alongstarndingdoctrine of
statutory construction thet has been affirmed by theU. S. Supreme
Court in numerous decisions. See also Sale v. Haitian Centers
Council, Inc., 509 U.S. 155 (1993); Washington v.
Washington Commercial Passenger Fishing Vessel Assn., 443
U.S. 658, 690 (1979); Menominee Tribe of Indians v. United
States, 391 U.S. 404, 412-413 (1968); Lauritzen v. Larsen,
345 U.S. 571, 578 (1953); Pigeon River Improvement, Slide
& Boom Co. v. Charles W. Cox, Ltd., 291 U.S. 138, 160
(1934); Cook v. United States, 288 U.S. 102, 120 (1933);
United States v. Payne, 264 U.S.446, 448- 449(1924); Brown
v. United States, 12 U.S. 110, 125 (1814)."" The Charming
Betsy doctrine is based ypon comity, arespect for other retions,
and the law thet binds the international communty. As noted by
Justice O’ Connar, “[ o] ur membership in the family of civilized
nations demands no less than this reciprocal recognition of rights
andresporsibilities. . ..” SandraDay O’ Conror, “Federalismof
Free Naions,” 28 New York University Journal of
International Law and Politics 35, 39 (1995-96). The
Charming Betsy doctrine is also based upontherecogrition thet
violations of international law, unlike violations of domestic law,
can have profound foreign policy consequernces. Accordingly,

17" Lowercourts have aso applied thiscanon of statutory construction

on countlessoccasions. See, e.g., United States v. Palestine Liberation
Organization, 695 F.Supp. 1456, 1464 (SD.N.Y. 1988) (“Only where a
treaty is irreconcilable with a later enacted statute and Congress has
clearly evinced an intentto supersedeatreaty by enacting a statute does
thelater enacted statute take precedence.”).



22

courts should be particularly cautious whenengag g in statutory
congtruction that may affect issues of internationa law.

Inthepresert case, the statute under which Respondert was
being held, 8 U.S.C. § 1226(c), cortains ro clear staterrent
purporting to violate the internationd norm against arbitrary
detention. Moreover, the statute can be interpreted in a manrer
that does rot violat e international law. For example, 8 U.S.C. 8§
1226(c) can beinterpreted as not applyingto lawful permanert
resdents unless a firel admindrative renoval order has been
issed. This interpretation would not subject Respondent to
arbitrary detention in violation of internationd law.*®

This approachis consistert withinternationd law. FromU.S.
ratification of the ICCPR to theadoption of Execttive Order, No.
13107, the United States isfully committedtothe protection ard
promotion of humen rights and furdamental freedons, including
the prohibition against arbitrary detertion. Inthe absence of a
governnent act thet clearly and urequivocaly states anintention
to supersede the prohibition agginst arbitrary detertion, this Court
shoud interpret 8 U.S.C. § 1226(c) inamanrer consstent with
United States obligations under internationa law.

18 Even if another construction of 8 US.C. § 1226(c) could be found to
violateinternaiona law, such construction is not presented in this case.
See Jones v. United States, 529 U.S. 848, 860 (2000) (Thomas, J.,
concurring).
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I11.
U.S. COURTS SHOULD INFORM THEIR ANALYSIS
BY REFERENCE TO INTERNATIONAL AND
FOREIGN PRACTICE

The United Stateshasa long tradition of providing “a decent
respect to the opinions of mankind.” The Declaration of
Independence para. 1 (U.S. 1776). This practice is not desigred
to overide domestic law; rather, it seeks to inform the
interpretation and urderstarding of ou core values sudch asdue
process and furdamertal fairness.

Indeed, this tradition canbe traced to the earliest days of our
netion's higory. Boththe Declaration of Independence and the
United StatesConstitution were influenced by numerous sources
of law, both foreign and international. The Declaration of
Indeperdence, for exanple refersto providing “adecent respect
to the opirions of mankind.” And it was only throuch sich
comparative analysis that the drafters of these documents were
able to digtill such concepts as “undienable Rights” See Louis
Herkin, The Age of Rights (1990). The Federalist Papers are
a o replete with references to both foreign practice and the law
of nations. See, e.g., The Federalist No. 78 , a 472 (Alexarder
Hamiton) (Clinton Rossiter ed., 1961).

Many Supreme Court ruings have ermgaged in such
comparative methodology.*® In Atkins v. Virginia, 122 S.Ct.

¥ The U.S. Department of State has dso recognizd the relevance of
international law for purposes of judicial inquiry. Indeed, “[e]ven when a
treaty is ‘ non-self-executing,’ courts may nonethel ess take notice of the
obligations of the United States thereunder in an appropriate case and
may refer to the principles and objectives, thereof,aswellasto the stated
policy reasonsfor ratification.” Committee against Torture,Consideration
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2242 (2002), for exanple, the Supreme Court referenced, albeit
briefly, irternatioral practice. In determining whether the
exeaution of mentally retarded defendarts violated the Eidith
Amerdment, theCourt noted theoverwhelmingdi sapproval of the
world community in the imposition of the death peralty for crimes
committed by mentally retarded offenders. 1d. at 2249. The
Court added thet such evidence was ot dispositive in its
interpretation of the Eighth Amendrrent. It noted, however, that
the cong stency of these viewswiththe legidative evidence “lends
futher sypport to our conclusionthat thereisa consensus among
those who have addressed the issue” Id. See also Nixon v.
Shrink Mo. Gov'’t PAC, 528 U.S. 377 (2000) (Breyer, J.,
concurring) (referencing the practice of constitutiorel couts in
other countries); Knight v. Florida, 528 U.S. 990 (1999)
(Breyer, J., dissenting) (referencing the practice of foreign courts
and international irgtituiors); Washington v. Glucksberg, 521
U.S. 702 (1997) (referercing the practice of Western
democracies); Thompson v. Oklahoma, 487 U.S. 815 (1988)
(O’ Conror, J., concurrirg) (referencinginternational agreements);
Miranda v. Arizona, 384 U.S. 436 (1966) (referencing the
practice of conmonlaw countries).

Severa members of this Court have acknowledged the
relevarce and berefits of such conparative methodology.?

of Reports Submitted By States Parties Under Article 19 of the
Convention: United Statesof America, U.N. Doc. CA T/C/ 28/A dd .5 (2000),
at para. 57.

2 In his seminal work The Common Law, Justice Holmes referenced
numerousforeign sources in his efforts to explain the nature of American
jurisprudence. See Oliver W endell Holmes, Jr., The Common Law 2,7
(1886). For asimilar approech,see H.L.A.Hart, The Concept ofLaw 246-47
(2961).
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Justice O’ Connor, for exanple has remarked that “American
judges and lawyers can benefit from broadening our horizors . .
. and looking beyond American borders in our search for
persuasivelegal reasonirg.” SandraDay O’ Connor, “ Broadening
Ou Horizors: Why Anerican Lawyers Must Learn About
ForeignLaw,” International Judicial Observer (June1997), at
2. There is, in fact, ample precedent for such practice.
Moreover, Jugice O’ Conror recognized the critical function of
comparative methodology in meintaning the salience of our legal
sysem. “The vibrancy of our American-Anglo legal culture has
stemmed, in large part, fromits dynanism, fromits ability to adapt
over time. Our fiexibility, our ability to borrow ideas from other
legal systems, is what will enable us to remain progressive with
systemsthet are able to cope with a rapidly shrinkingworld.” 1d.
at 3. Thus, Justice O’ Connor remarked that “[w]e srould keep
our eyes open for innovatiors in foreign jurisdictions that, with
some grafting and pruning, might be transplanted to our ownlegal
sysgem”® 4. Chief Justice Rehnquist has noted that it is
appropriate for United States courts to “begin looking to the
decisions of other constitutonal courts to ad in ther own
deliberativeprocess.” Wiliam Rehrguist, “ Corstitutioral Courts-
Compaative Remearks,” in Germany and its Basic Law: Past,

2L Justice O’Connor has recognized the benefits of considering both

foreign and international law. See O’Connor, “Federalism of Free
Nations,” at 41 (“Just as our domestic laws develop through a free
exchange of ideas among state and federal courts, so too should
international law ev olve through a dialogue between national courts and
transnational tribunas and through the interdependent effect of their
judgnents. .. .As our domestic courts are increasingly asked to resolve
disputes that involve questions of foreign and intemational law about
which we have no special competence, | think there is great potential for
our Court to leam fromthe experience and logic of foreign courts and
international tribunads — just aswehav eoffered thesecourtssomehelpful
approaches fromour own legal traditions.”)
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Present and Future 411, 412 (Pau Kirchhof & Doreld P.
Kommers eds., 1993). Justice Ginsburg has echoed these views
in her ownwritings.

[Clomparative analysis enphatically is rlevart to the
task of interpreting constitutions and enforcing humen
rights. We arethelosers if we negect what others can
tell us about endeavorsto eradicate bias against wormen,
minorities, and other disadvantaged goups. For
irrational prejudice and rank discrimination are infectious
inour world. Inthsreality, aswell as the determination
to courter it, we all share.

Ruth Bader Ginsburg and Deborah Jones Merritt, “ Affirmative
Action: An Interretional Human Rights Dialogwe,” 21 Cardozo
Law Review 253, 282 (1999).

In um, the United States has a long tradition of reviewing
international and foreignpractice. See generally Harold Hongju
Koh, “Edward L. Barrett Jr. Lecture on Condtitutional Law:
Paying ‘Decent Respect to World Opinon on the Degth
Penalty,” 35 Univ ersity of California Davis Law Review 1085
(2002); Vicki C. Jackson, “Narratives of Federalism: Of
Cortinuties and Conparative Corstitutional Experience” 51
Duke Law Journal 223(2001); M ark Tushret, “ The Possbi lities
of Comparative Corstitutional Law,” 108 Yale Law Journal
1225 (1999); Louis Herkin, “ A Decert Regpect to the Opinions
of Mankind,” 25 John Marshall Law Review 215 (1992). As
this Court exarmnesthe permissibility of the mandatory detertion
scheme set forthin 8 U.S.C. § 1226(c), it should inform its
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andyss by reference to internationaland foreignpractice.??  Such
practice is unformin its prohbition against arbitrary detertion.

2 |ndeed, because the Supreme Court derives its notions of sovereign

authority over aliens from international law, it is al so worth considering
interational law to identify limitations on sovereign authority . Cf Gerald
L. Neuman, “Habeas Corpus, Executive Detention, and the Removal of
Aliens,” 98 Columbia Law Review 961, 1046 (2000).



The prohibiton agginst arbitrary detertion is a core
constitutional value thet is recognized and affirmed urder
internationa law. The Ninth Circuit's decison affirns this core
vaue. For thesereasons, Amici respectfully suomit this Brief and
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CONCLUSION

urge the Court to afirmthe Nirth Circuit’ s ruling
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APPENDIX
STATEMENTS OF INTEREST

Human Rights Advocates is an organzation thet provides
education about the application of irternational humanrights in
both domestic and international fora. Its ultinrete objectiveisto
advarce the causeof human rights so that basic protections are
afforded to al individuals. Human Rghts Adwvocates has
appeared asamicus before anunber of U.S. courts, including the
Unted States Syoreme Court, the Secord, Fifth, Ninth and
Tenth Cirauit Courts of Appeals, and the California Supreme
Court. Human Rights Advocates has also appeared before a
numbe of intenatonal fora, including the Irter-American
Commission on Human Rights, the United Nations Conmission
onHuman Rights, and the Sub-C omnrission onthePromotion ard
Protection of Hurren Ridhts.

Human Rights Watch is a non-profit organization
established in 1978 tha investigates and reports onviolations of
fundamental human rightsin over 70 countries worldwide with the
goal of securingthe respect of these rightsfor all persons. It is the
largest international human rights organization based intheUnited
Sates. By exposing and calling attertion to human rights abuses
committed by state and non-state actors, Human Rights Watch
seeks to bringinternational public opinionto bear ypon offending
governnments and others and thus bring pressure on themto end
abusive practices.

The Extradition and Human Rights Committee of the
American Branch of the International Law Association
(“Extradition Committee”) is comprised of individuals from the
academic, public ad private sectors who have extersive
experiencein thefield of international law and, specifically, hunman



A-2

rignslav.! Members of the Extradition Committee have taucht
subjects such as internationd law, hurren rigtts law, and foreign
relations law, and have written extensively in these fields.
Furthernore, members of the Extradition Commitee have
participated in humanrightslitigation throughout the United States.
The Extradition Committee has a longstanding interest in the
devdopment of internetional human rights law. 1t iscommitted to
theinternational legal order, the rue of law, and the protection of
fundamental humanrights.

1 The Exradition and Human Rights Committee is one of anumber of

committeesof the American Branch of thelnternationa Law A ssociation.
The views expressed herein representonly those of the Extradition and
HumanRights Committeeof the American Branch of the International Law
Association. Notall members of theCo mmittee participatedin thisproject.
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